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I A m i - i c a t c l .  a [lcl;iwarc coq iora~io i i  thal IS rl iuhsidiary of ENTEI. Chile. is a common 
c3nier provid~ng doincstic and t~~ternilt iunal tclc.commuiitca~ions services. ENI'EL 
Chile IS the largcsl ~ii.o\;idc.r of  long distance services in Chile. Ainericatel also 
opeiatcs :IS an IiiLerncL Scwice Pr i rv ider  ("ISI'"). Americatcl specializes iii serving 
1 Iispiliiic c o i i i i i i ~ ~ i i ~ ~ t c s  Lliimiizhout thc l l n i ~ c d  States, orfcring presubsci-ibcd (I+), 
di;il-at~ound. and prcliaid long dislnilce SC~VICCS.  as well as private line and other 
li igli-ymx s x v i c e s  tu i i h  Ihu~iiiess cus to i i i c i~~ .  Aii irr icarel docs not, at  thc present 
I t i i ie.  provitlc my  Iociil s m  i c c  10 11s cuslomers. 
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ne lw ork el e m  e n  t (“UN I :”). Additionally. the Commission should maintain a 
telecommunications carricr‘s abilit!, to combine the lncal switching UNE (“UNE Switching’’) 
with other IJN1:s. as unbundled network element platlimns (“LINE-Ps”). As  Americatel 
dcmoiistrales herein, any dccision by thc FCC to forcclosc all access to UNE Switching (or any 
othcr IJNE, for that matter) on a nationwide basis would violate the specific language of Section 
25 I (d)(2) of‘ the Communications Act of  I %4. as atnendcd (.‘Act”).2 While the Cominission 
may liave legal authorit) to establish a iiatioiial l i s t  o f  UNFs i n  the FCC’s rules,: the 
Commissioii i s  clenrly not autlioi.ircd by ihc statute lo usc tlic ru le~i iaking process to eliminate a l l  
acccss to a spccillc UNE. 

According lo thc plain languagc of Section 251(d)(2), each and every 
~eleconiiniiiiications cilrricr, including future entrants to ihe marker, has the statutory right io 
denionstrate that, bascd 011 i t s  own Licts and circwnstances, (he carrier’s inability to obtain 
access t n  n q u e s t e d  IINI!. ~ I i i c l i  is  necessary to provide servicc, would impair the carrier’s 
ability to provide service to customei-s. Under the very t e r n s  of the statute, which focuses 
iiircctI> on “the ability ol‘thc tclccoiiiintinicatioiis carrier seeking access to [the IJNE or UNEs in  
qttcstiun]”. the PCC’ caiiiiot i ise the ~riilemakiny process to dcclarc that access to IJN E Switching 
need not be pi-ovidcd by an incunibent local exchangc carricr (“ILEC”) to any competitive carrier 
uinder any circunislances. c‘oiigt-css clearly dirccted the FCC to ensure that cvcry competitivc 
carricr would havc a right to dcinoiistratc thal i ts  specilic request for access to a particular UNE 
salistics the “iicccssar).’ anti  “inipaii-” tests in a given Iociltioii. T h i s  it true cvcti when requests 
for the very same LJNE lion1 other ciii.riei.s opcrating in thc siliiic market might not pass those 
tests. or eveii \ b I i e ~ i  the satiic reqiicstiiig carrier’s application for thc identical UNE in another 
geopaphic market may i io l  he Ihund to satist j~ the “riecessary“ and “impair” requirements. 
Scction 25  I (d)(2)  o l  the Act tieniands t ha t  the Commission retain a method whereby a 
telccotnmut~icatinns carricr liiis iicccss to any tielwork element for which access thereto i s  
technically Ikasible. so long as thc “iiccc 1-4” and “impair” tests are satisficd. 

As noted above, Amcricatel does not. at the pi-escnt tiine, provide any local 
ser\:ices; not- h i i s  i t  sought ccrtification as a i - e s d t  o r  a coinpclitive local exchangc carrier 
(Y’lLl-:C’) i t i  any state. tIo\vevci.. a s  marlet  condilions change the entry of the  lilmner Hell 
Opei.ilting Coiiipaiiies (“UOCs”) into interI.ATA markets. which. in turn ,  has enabled these 
helienioths to cil’kt c i i ~ t ~ i i ~ e r ~  tclcconiniuiiicntioiis serviccs bundled on a ”soup-to-nuts” basis. 
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Americatel‘s inarkel plans might \bell also change. Aniei-icatel remains committed to offering its 
customer basc the U S .  Hispanic tnarkct~~high-qual i ty services at attractive prices, under terms 
and conditions that tiiecL market demand. Market [orces continually require Americatel to 
reevaluate i ts  service offerings. Given these dynamic market realilies, i t  is [oreseeable that 
.Atncricatcl might clccl at  sonic point Lo enter the local exchange market in  ceitain geographic 
areas of thc country. 

Tlic U S  f [ispanic market i s  both rapidly growing and complex in naturc. U.S. 
C‘cnstis data indicate that I h c  numbcr ul‘Hispanics--~an ethnic. rathcr than racial categorization- 
i n  the United Statcs increased by more than 57% from 1990 to 2OOO.J Whi le  there are several 
s ~ a t c s  with very higli concentrations o f  Hispaltic people, tiispanics are located in significant 
nti i i ibers throughout most o f  thc U.S. For example, according to 2000 Ceiisus figures, Hispanics 
exceed 2.5% o r  the population in 35 of the 50 states.5 In sum, there are sizable Hispanic 
coininunities scattered throughout the l initcd States. The provision o f  local service to these (or 
to a portion o r  these) diverse coininunities would l ikely require a coiiiplex business strategy by 
Amei.icatel or any othcr CLEC that was concentiatiiig 011 this large market segment. It is quite 
possible that  this stratcgy niight ireqtiirc not only the deployment o f  facilities in  some locations, 
but  also acccss to IJNE-Ps iii other locations. 

Wcrc Amei.icate1 to dccitle that  local markct cntry was appropriate in  the fiiturc, i t  
sliould bc pcrmittcd to cxcrcisc i t s  Iigllts gt-anted ptirsuant to Scction 251(d)(2) of the  Act to havc 
acccss tu a l l  teclinically fcasiblc I.lNl!s-~-not .ius[ the LINES set forth in  the C:oiiimission’s then- 
cffcctive rules. Rathcr, Americatel, iii tlic cveiit of local inarket entry, must be afforded its 
statutory rights to obtain from any incumbent local  exchange carrier (“ILEC”)6 access to 
“network clrnicnls on  air uiibuiidled basis at any technically fcasiblr point.” according to the 
dictates of Scctior 25 I (c)(2) of [lie Act. Ainericatel or any other future inarkct entrant must be 
al‘fol-dcd the right to  denioiislratc that a particular IJN tt~-whethcr listed i n  thc FCC’s rules ur 
not--inccts Lhc “neccssat-y” and “impair” standards 0 1 ’  Scclion 25 l(d)(2) of the Act. Hence, as a 
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tnattcr o l  lam, the Commission may not w i l e  or amciid i ts  UNE rules to preclude any CLEC--- 
iiow o r  SO years from now ti fro in gaining access to U N E  switching whcncvcr the “ncccssary” 
and “impair” requirements of Scction 25 1 (d)(2) are met. Rather. the law compels thc FCC to 
pt.ovide oppoilunities for a l l  telecoinnitinications carriers Lo provc their need for access to a IJNE 
Sw itching. 

Ainericatel i s  not arguing herein that every non-rural ILEC must offer UNE 
Switching to every CLEC at every cnd officc, in cvcry cxchange, and under a l l  circumstances. 
There may me11 be niany situations wlicrc a specific CLEC’s rcqucst to access UNB Switching 
f i o i i i  i i  spccilic ILCC‘ in a specific exchange would not satisfy the “necessary” and “impair” 
slandnrds set foitli in the slatutc. I n  lliosc instanccs, thcrc should be no mandatory access to 
UNE Switching under thc standards of the applicable law, as interpreted by thc USTA case.’ 
Yet,  here a CLEC can demonstratc that ~ C C C S S  to UNE Switching is necessary to the CLEC’s 
provision 01‘ service and that lack of access thereto m o ~ i l d  impaii- that CLEC’s ability to provide 
sucli scrvice, access should and, intlccd, miist be provided.8 

Americatel’s posilion i s  t i i l ly consistent with the views of the Supreme Court in 
thc /OM.I (//;lilies Borivrl case.‘) As all in the industry are well  aware, the Supreme Court reversed 
[ l ie  I-<‘C’s Ibrmcr rulc on iiccess to UNEs hecausc the rule failed to place any l imits on a CLEC’s 
access to UNEs. iii conti.avention of tlic sta lute.  l‘he fonner rule, in the view of the Court, 
pel-initlctl (‘LLICs, “rather than the Commission. Lo determine whcthcr access lo . . . elements is 
~iecessary. a n d  \vhctIicr the hilLIl-e to obtain iicccss to cleincnts would impair thc [CLEC’s] 
ability to providc scwices.“IO Aiiicricatcl’s proposal does not permit a C M C  to decide 
unilaterally what LINES musl  bc availablc. That decision would be lcft  to the Comin i ss i on .~~  
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I.ikcwise, Anicricatel’s position is fu l ly  consistent with the USTA case. As the 
Conimission is cognimnt, the Court of Appcals reinanded the FCC’s UNE rules, cffectively, for 
their overly broad application. Thc Commission dcvised UNE rules of nationwide application 
bascd on a compilation o f  lacts and data on a macro level. The Court found this approach to be 
unaeceplable hecause i t  ignored differences in  the level o f  market impairment from market-to- 
market. A more granular approach, such as the one heiiig suggcstcd by Arnericatel herein, is 
rcquired to satisfy the dictates of the statutc. 

Both the Comntission and thc industry have seen that the road to vigorous local 
cotnpctitioti is a more winding and difhcult path than wcrc the roads in the long distance and 
wirclcss competition. Industry and Conimission data indicatc that there i s  a level of local 
competition in many areas o f  the Unitcd States. However, it is equally clear that consumers have 
not secn the significant prices cuts for local scrvice that they have seen i n  thc long distance and 
wirelcss markets. Accordingly, i t  is critical that the FCC not yield to those who would eliminate 
access to U N E  Switching arid CINE-Ps chiefly to protect thcir retail revenues. The law makes it 
clcar that competitive carricrs arc cntitlcd to access U N E  Switching wherever the “necessary” 
and “impair” t u &  are met. Americatel urges thc Commission to protect that right, which would, 
i n  turn.  casc thc travcl on the road to \Jigoroils local competition and lower prices for eoiistiniers. pz 

Robert H. Jackso 
Counsel for Americatel Corporation 


